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Meet Your Facilitator

Chantelle Cleary Botticelli, J.D.
Director of Strategic Partnerships
and Client Relations

Chantelle Cleary Botticelli is a nationally-recognized subject-
matter expert in Title IX and related fields. She has more than 15
years of experience in the investigation and adjudication of
sexual and interpersonal violence. She lectures extensively at
universities and conferences throughout the U.S. on Title IX,
VAWA, harassment, and implementation of best and emerging
practices. Prior to joining Grand River Solutions, Chantelle served
as the Director for Institutional Equity and Title IX at Cornell
University, and before that as the Assistant Vice President for
Equity and Compliance and Title IX Coordinator at the University
at Albany. In these roles, she provided direct, hands-on
experience in the fields of Title IX, civil rights, employment law,
and workplace and academic investigations. Her responsibilities
included focusing on diversity efforts, sexual assault prevention
and training, affirmative action, and protecting minors on
campus.




Grand River Solutions

We exist to help create
safe and equitable work
and educational
environments.

Mission

Bring systemic change to
how school districts and
institutions of higher
education address their
Clery Act & Title IX
obligations.

Core Values

Responsive Partnership
Innovation
Accountability

Transformation

* Integrity




Day Two Agenda

Evidence Collection and Assessment

Practice

The Investigative Report and Record










Follow Up Interviev@o

Seek clarification

Explore inconsistencies

Explore contradictory eviuence

Explore difficult issues

Opportunityv i< respond

S



Follow Up Interview Approach
SO
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Explain the Setﬁ&tage for Do not avoid
purpose of the the~topics you asking the hard

follow up. @vill be covering. guestions.
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The “Hard”
Questions




How to
Ask the

Hard
Questions
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S
Lay a foundation for the qu6$
'ﬁ\ J
* Explain why you aﬁs ing it
* Share the evidepcextiiat you are asking
about, or th@ re seeking a
respons
\
Be déli E}a'te and mindful in your
e S:
_J

 Can you tell me what you were thinking
when....

* Help me understand what you were
feeling when...

* Are you able to tell me more about...




What Questions Do You Have fcg Casey?

"Casey and | have been friends for a few w=2«s. On Friday
night, we were hanging out alone in mv room, watching a
movie. We started to make out, anz . was ok with that. After
making out for a while, Casey staiv2d touching me down
there. Then Casey tried to have sex with me. Casey knew that

| didn't want to have sex Lut kept trying anyway. Casey
was being really coercive, and so | just went along with it.
Casey raped me ara ! vwant Casey to be held accountable."
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|| Evidence Q$
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“Something (including testim\&%%\ocuments, tangible objects) that
tends to prove or disprove Xistence of an alleged fact; anything

presented to the sensef axd offered to prove the existence or non-

Black’'s Law Dictionary

$ istence of a fact.”
ol




RN\,

* Evidence that is based @n personal knowledge or
observation and tkYag, iftrue, proves a fact without
inference or présumption.

— - -

Types of mstam2: B

- Eyidafite based on inference and not on personal
knewiledge or observation.

Evidence

 Evidence that differs from but strengthens or
confirms what other evidence shows




Evidence C

Social Medic
Testimony Text Messages Postz ana
PEASAZES

Police Body

Surveillance Photographs Camera
Footage

Medical Audio
Records PTG REEEs Recordings




Evidence Collection

D

ldentify the items of Dey Overcome barriers to Considerations about
evidence that you inteRtiamal strategy evidence collection. collecting certain
taining that types of evidence.

would like to obtain. 1?9
CQQ\ evidence.






Evaluating the Evidence

Is it relevant?

Evidence is relevant if it has a tendency to make a material f& o or less likely to be true.

Is it credible/reliable?
@e avidence worthy of belief?

A 4

What weight, if any, should it be given?
Weight is determined by the finder of fact!



A Thorough Investigation Pergjﬂts the
Decision Maker to Assess

—@%I
00 S 060

Relevance CFEdIbI@ Reliability  Authenticity =~ Weight

&




The Department declines to define

“relevant”, indicating that term “should
be interpreted using [its] plain and
ordinary meaning.”

“Relevant”
Evidence

See, e.g., Federal Rule of Evidence
1 401 Test for Relevant Evidence:

o

GEvidence is relevant if:

* (a) it has any tendency to
make a fact more or less
probable than it would be
without the evidence; and

* (b) the fact is of consequence
in determining the action.”




| Evidence That is Not “Relevafnt”
/\\O

“Questions and evidence about the complainant’s sexual predispo:itior. ~. prior

sexual behavior are not relevant,

“require, allow, rely upon, or otherwise us- ycastions or evidence that constitute,

or seek disclosure of, information p. ow ctea under a legally recognized privilege,
unless the person holding such p.ivi'eg': has waived the privilege.”

Physical and mental healt.n r 2cords and attorney-client privileged communications

would fit within scrype ot this prohibition




Assessing Relevance
Why Does it Matter?

é’a

Unsure about the relevance about a@

|cular item of

evidence? Ask the person who has\proffered it.

Character Evidence Q‘

Polygraph ewdence

Opinion Ev@ﬁp§



Opinion Evidence

When might it be relevant?

How do you establish a

be assessed?




Opinion Evidence: Try it!

You are investigating an allegation that Casey haa sex with
Taylor when Taylor was incapacitated. You interview

several witnesses, one of whom made the following
statement:

“| got to the party pretty late, and Taylor was already lit.”

“Taylor was wasted. Like totally messed up. There is no
way they could have given permission for sex”




Assessing Authenticity éb
O

Investigating the products of the Investigati
5
\%
O
<
N

Never assume that an @k guestions, request Investigate the
item of evidence is ?é proof. authenticity if necessary.

authentic. QQ‘






Is it authentic?

‘V

4

QUESTION THE REQUEST OBTAIN HAVE OTHERS ARE THERE OTHER
PERSON WHO OR!IGINALS ORIGINALS FROM REVIEW AND RECORDS THAT
OFFERED THE THE SOURCE COMMENT ON WOULD

EVIDENCE AUTHENTICITY CORROBORATE?



Assessing \3’\
Credibility and otwe o bt
Reliability pausiiy

Character, background, experience, and training

Coaching

Bias




Non-Participating Parties

P’ Q. N

Uncooperative Wtiiesses

Uncooperavive Advisors

Barriers to
| Evidence
Collection

ldentity of party or witness unknown

\_ N\ ¢

®1 Refusal to share materials

Materials lost or no longer accessible

Difficult topics



Barriers to Evidence
Assessment

 Authenticity/Technology
 Colluding witnesses
 Colluding parties
 Totally different versions



»

...
®

.......




The Notice of Allegations reads: "It is alleged that on or about Januaiv 1, 2020,
Respondent engaged in dating violence in that he struck comp!2urain(, with whom he was
in an intimate relationship, with a closed fist about her face ard torso.

S

During your interview of Complainant she reports he following: Respondent and | began
to argue about who | had been texting, he grabiozd my phone, read it and then smashed
it. He then jumped on me and started to hit :n? in the face, chest, and belly with his fists.
He told me that | had to prove | loved hirr.. ! knew what that meant and so | gave him
head. | didn’'t want to, but | wanted th hi‘tiig to stop. | had no choice, it was either prove
| loved him or beaten. | am so emb4r-azsed. | have never told anyone about that part.

\
your groups,

conduct(y%ur after interview refection.



What Questions Do You Have for Barri?

"When | got to the party, | was alreacy vt. | kept letting
Marc get me drinks anyway. At sorne point, | just kinda
don’t remember anything. And then | woke up in Marc's
bed and it was morning. | bad all my clothes on, but |
know someone had sex vwith me. | could feel it. | just
wanted to go, so | did. 2efore | left Marc woke up and
tried to talk to me vut | wasnt hearing it. He looked
guilty and | cou.c tell he felt bad"




What Questions Do You Have f%r Colin?

"Pat and | have been together for about c imionth and have
oeen intimate for the last two weeks. We went out with my
friends on friday night and Pat goc rzally drunk. At some
point we ran into my ex and Pat was really jealous, so we
eft. When we got back to ry vlace, | thought things were
fine. We started hookinz vp and all of a sudden Pat's mood
changed. Pat got reciiy aggressive and choked me. He was
so angry and | was so scared."
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At the conclusion of the S
investigation, we must create $
an investigative report that \O
fairly summarizes relevant 0’\
evidence.




Relevancy Standard

Relevant Evidence

 “"Evidence is relevant if:

* (a) it has any tendency to
make a fact more or less

probable than it would bwg\- Legally recognized and un-

without the evidence; aQ\

* (b) the fact is of
consequence in

determining thé&agtion.”

Irrelevant Evidence

* Pri exual history of
Qﬁla

@n inant, with two
=

xceptions

waived privilege.

« Records related to
medical, psychiatric,
psychological treatment




| Who Decides? O$%

Department emphasizes repeatedly in Prearnuic that investigators have
discretion to determine relevance

» Subject to parties’ right to argue upon revi [ "directly related” evidence that certain
information not included in investigativ% is relevant and should be given more

Investigators will have to balance discretionary decisions not to
summarize certain evidec» in report against:

- Each party’s right to their case, and
* Fact that decisiond(r ding responsibility will be made at hearing, not investigation stage




Redactions



Share th@rt with the
parti their advisors
i@

\%
n electronic format or hard

, e
Requirements ‘\\<</Q~ copy

Additional

N

At least 10 days prior to the
hearing




'The Purpose of the Reporéc'O

O

\
To allow for advance Review 6&

O\/

To allow for advance PreQ/ ration
» By the Decision M&&
» By the Parties O
Reduce Ii@?&d of bias in final outcome




O\/
Intended -
Recipients AQ,Q‘

m 1he Appeal Panel




Other Recipients? O$%

SHSHES .Of Parents sorceme @ Attorneys
the parties
Nt
eldF:]
media




Essential
Elements

Intentionally organize 69 enhance
comprehensmn

Factually accu@fe

Conuse%

ﬁut editorial or opinion

$ Consistent format



S
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O\/ Summary of the
Report and RecQ?rﬁ? Fidenee

Q}

Compilation of the
Evidence



Compilation of the eviuence

organized ir.tentionally and consistently

The Record

Is attached to the report

Includes a procedural timeline
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|| Examples of Appendices«\o$

-

\

Appendix A:

witness testimony
only (e.g.,
transcripts,
statements
summaries, etc.)

~

J

-

Appendix B:

relevant
documen @
evidence (%,4 xt
mes , SANE
ks,

O

ppendix C:

~

the remaining
evidence deemed
irrelevant, but
directly related to
the allegations in the

graphs, etc.)
_J

O

formal complaint
_J

\

-

Appendix D:

the procedural
timeline




é’a
Structure of the Report O

N
OO

Overview of th Igation

Statemen Q.Lrisdiction

|dentit estigators

@) \/e of the Investigation and the Investigation Report
ohibited Conduct Alleged

&itnesses
?\ Evidence Collected
('92 ' Summary of Evidence

Conclusion



Report Structure §5
Overview \S\\O

In this section, provide a very b verview of the
case. Include: Qg\

 the names of the parties, \Q

» the applicable policy(ies
» the prohibited cond

« the date, time, a
* a brief descri

lleged,
ocation of the conduct,
of the alleged misconduct




Report Structure V\%
Statement ofJuriSdiction\S\\O

\
cO

1. Cite Jurisdictional EIQ@ ts

S

2. State allé\@)ﬁ for Jurisdiction

O



Report Structure Oéb

[dentity Investigators \S\\

—{ 1. Identify the investigators by naQE%

—[ 2. State that they have b&!ﬁ;rly trained

3. List trainin te documents in the record
that detail @%’n ators prior training

) )




Report Structure §5
Objective of the \nvestiga&QQ& Report

1. This language should mirror the la nggn your policy or
procedures.

2. State the objective of the ir@' ation

3. Briefly state that all ;@jural steps were followed

4. Describe the gspose of the report.



Report Structure $C3
Pronibited Conduct A\\eg%@\O

O\/
@

1. List the allegations of prohibi duct in the

formal complaint. QQ/
2. Include defini i&prohibited conduct from
institution’s @%mrocedures.



Report Structure éb
List Witnesses ,\\O
OO

List those witnesses that were inteé%ed

List withesses that were i@&d, but not interviewed

Simple List $0

oF

Detailed List



O
Example of a Detaifed List

John Doe Reporting Party Mr. Doe is the Reporting Party's best friend. He was with

Q@ the Reporting Party the night of the reported incident.

believed that she saw the Reporting Party leave the
Responding Party’s residence immediately following the
reported incident.

Investi;s® Jane Doe is the Responding Party’'s roommate. It is




Report Structure §5
Evidence Collecteo \S\\O

\%

The final Title IX regulations require that all ev n?)btained as part of the investigation
that is directly related to the allegations in rmal complaint be shared with the parties
and “made available at any hearing to g@ party equal opportunity to refer to such
evidence during the hearing includi@ the purposes of cross-examination.”

In this section, list the Eéi%&i or Refer to Appendices



Report Structure g‘b
Summary of Evidence \S\\O

In this section, include a sum%( of all relevant
evidence. This section can ganized in several ways. It

is important that, howe rganized, the evidence is
summarized clearly @accurately, and without opinion

or bias. In this se " the writer should cite the evidence
and informatjo4m the Appendices.




Report Structure g‘b
Conclusion \S\\O

O\/
S
In this section, s zg?harize next steps
in the proeggss, including any
procedura@-requisites for moving
the r([;@ffm forward to a hearing.



Leave Us Feedback:

Questions?

Email Us:
Chantelle@grandriversolutions.com
info@grandriversolutions.com

@GrandRiverSols
Grand River Solutions




©Grand River Solutions, Inc., 2021. Copyrighted
material. Express permission to post training
materials for those who attended a training
provided by Grand River Solutions is granted to
comply with 34 C.F.R. 8 106.45(b)(10)(i)(D). These
training materials are intended for use by
licensees only. Use of this material for any other
reason without permission is prohibited.





